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Introduction 


Indians  live  on  seven  reservations  within  Montana's  borders. 
These  reservations  and  their  tribes  include  Blackfeet 
Reservation  (Blackfeet) ,  Flathead  Reservation  (Confederated 
Salish-Kootenai) ,  Crow  Reservation  (Crow) ,  Fort  Belknap 
Reservation  (Gros  Ventre-Assiniboine) ,  Fort  Peck  Reservation 
(Assiniboine-Sioux) ,  Northern  Cheyenne  Reservation  (Northern 
Cheyenne) ,  and  Rocky  Boy  Reservation  (Chippewa-Cree) .   In 
addition,  members  of  the  Little  Shell  Tribe  and  other  land- 
less Indians  reside  in  Montana.   While  the  various  tribes 
generally  share  many  of  the  same  concerns  and  problems 
(e.q.,  law  enforcement,  natural  resource  use,  water  rights, 
air  and  water  quality,  health,  education,  welfare  assistance), 
the  degree  of  such  concerns  and  problems  sometimes  varies 
widely  from  reservation  to  reservation.  Forms  of  tribal 
government  also  vary  from  control  by  an  elected  council  to  a 
town  meeting  approach.   Indian  jurisdiction  and  tribal/state 
relations  involve  extraordinarily  difficult  problems;  first, 
because  of  the  extreme  complexity  of  the  legal,  social,  and 
philosophical  issues  and,  second,  because  they  are  charged 
with  emotion.   The  term  "Indian  sovereignty"  can  give  rise 
to  both  scholarly  discussion  and  violent  argument.   View- 
points are  highly  polarized;  many  believe  that  the  tribes 
are  and/or  should  be  distinct  political  entities  with  nearly 
complete  sovereignty,  while  others  believe  that  the  tribes 
are  and/or  should  be  fully  subject  to  state  jurisdiction 
with  power,  at  the  very  most,  to  govern  only  their  own 
strictly  internal  affairs. 

It  must  be  noted  at  this  point  that  the  state  of  Montana 
generally  lacks  jurisdiction  over  tribal  members  on  Indian 
reservations.   Only  Congress  has  ultimate  authority  over 
tribal/state  jurisdictional  questions.   In  addition,  both 
the  1889  and  1972  Montana  Constitutions  contain  a  provision 
disclaiming  state  jurisdiction  over  Indian  lands.   In  1953 
Congress  enacted  Public  Law  280  which  gave  Montana  and  other 
states  an  opportunity  to  act  unilaterally  to  assume  juris- 
diction over  Indian  reservations.   Montana  did  not  act  on 
this  opportunity,  and  in  1968  Congress  revoked  the  states' 
permission  to  act  unilaterally.   Any  assumption  of  state 
jurisdiction  now  requires  the  consent  of  the  tribe  involved. 
It  is  for  this  reason,  among  others,  that  the  committee 
views  cooperative  efforts  as  the  most  feasible  approach  to 
Indian  jurisdictional  problems  for  the  foreseeable  future. 

This  report  is  an  attempt  to  relate  and  summarize  much  of 

the  informational  and  advisory  input  which  the  committee 

has  received  with  a  view  toward  assisting  any  future  committees 
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of  this  sort.   Due  to  the  complex,  sensitive,  and  pervasive 
nature  of  the  subject  area,  Indian  jurisdictional  problems 
are  not  susceptible  to  quick  or  easy  answers.   Therefore, 
the  committee's  work  has  just  begun,  and  it  is  the  com- 
mittee's view  that  these  problems  require  an  ongoing  approach. 


-2- 


Creation,  Organization,  and  Approach 

The  Committee  On  Indian  Legal  Jurisdiction  was  created  by 
H.B.  145,  the  "General  Appropriations  Act  of  1977,"  as  an 
item  in  the  appropriation  to  the  governor's  office  (see 
Appendix  I).  The  governor's  office  was  also  appropriated 
funds  for  "treaty  review  and  research"  and  for  Indian  "juris- 
dictional litigation"  which  projects  are  the  subject  of  a 
separate  report  available  through  the  governor's  office. 

The  governor  was  appropriated  $40,000  for  the  committee's 
work  for  the  biennium.   The  committee  was  charged  with  the 
duty  to  "hold  a  public  hearing  on  each  reservation,  suggest 
alternative  solutions,  identify  common  bonds  between  Indian 
and  non-Indian,  and  propose  legislation  for  the  next  session." 
Due  to  circumstances  discussed  later  in  this  report,  only 
$5,605  was  expended  (see  Appendix  II). 

The  governor,  feeling  that  the  committee's  finances  and 
activities  would  be  more  appropriately  coordinated  through 
the  Legislative  Council,  as  with  other  legislative  committees, 
requested  it  to  make  the  appointments.   The  Legislative 
Council  agreed  to  do  so  and  accepted  a  transfer  from  the 
governor's  office  of  the  $40,000  appropriation.   In  July, 
1977,  the  initial  appointments  were  made,  but  time  conflicts 
and  other  problems  necessitated  changes  in  the  committee 
makeup  and  the  membership  was  not  finalized  and  the  first 
meeting  held  until  October  3,  1977. 

The  organizational  meeting  of  the  committee  was  held  on 
October  3,  1977,  in  Helena.   A  chairman  and  vice-chairman 
were  elected.   The  then  counsel  to  the  governor.  Bob  Lohn, 
addressed  the  committee  regarding  Indian  jurisdictional 
problems  generally  and  the  governor's  proposed  approach  to 
the  treaty  review  and  research  and  the  litigation  aspects  of 
the  project. 

The  committee  decided  that  holding  the  mandated  public 
hearings  should  be  its  primary  endeavor  since  this  was  the 
only  clear  direction  given  to  it  by  H.B.  145.   The  committee 
felt  that  due  to  the  sensitive  nature  of  the  situation,  the 
ground  rules  and  agenda  for  each  hearing  should  be  firmly 
fixed  in  advance.   It  was  felt  that  tribal  input  as  to 
hearing  time,  place,  agenda,  and  procedure  was  the  most 
desirable  approach  rather  than  having  a  state  government 
committee  descend  upon  the  tribes  without  prior  contact  with 
them.   Therefore,  certain  committee  members  who  lived  on  or 
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relatively  near  a  reservation  were  assigned  one  or  two 
reservations  for  purposes  of  making  contacts  with  the  tribes 
and  making  hearing  arrangements.   The  committee  decided 
that,  once  a  hearing  was  set,  notice  and  publicity  should  be 
extensive  and  that  all  legislators  would  be  notified. 

Following  the  organizational  meeting,  a  mailing  list  was 
developed.   The  list  includes  persons  generally  interested 
in  all  committee  meetings  and  activities.   It  was  also 
broken  down  on  a  reservation-by-reservation  basis  to  facili- 
tate hearing  notices.   The  mailing  list  includes  the  various 
tribal  leaders,  county  commissioners,  Indian  alliances 
representing  landless  and  of f -reservation  Indians,  MOD  (Mon- 
tanans  Opposed  to  Discrimination)  chapters  representing 
persons  opposed  to  Indian  sovereignty,  and  other  interested 
persons.   This  list  could  be  utilized  by  any  future  Indian 
problems  committee  if  updated. 

The  approach  of  seeking  prior  tribal  input  and  approval  as 
to  hearing  arrangements,  agenda,  and  procedures,  although 
apparently  reasonable  and  desirable  at  the  outset,  proved  to 
be  unfeasible  given  time  constraints  and  other  problems.  The 
nature  of  tribal  politics  and  various  communication  problems 
resulted  in  relatively  little  informal  discussion  with 
tribal  leaders  relating  to  hearing  arrangements.   On  some 
reservations,  tribal  elections  caused  uncertainty  as  to  who 
should  be  contacted  by  committee  members.   Conflicts  with 
other  tribal  and  legislative  activities  made  establishing 
firm  hearing  dates  difficult.   In  short,  workable  communica- 
tion for  the  purposes  of  jointly  making  hearing  arrangements 
was  never  fully  established  and  no  hearings  were  held. 

The  committee  still  believes  that  prior  tribal  contact  and 
input  would  be  important  to  any  on-reservation  public  hearing 
concept.   Members  of  the  Intertribal  Policy  Board  and 
others  have  indicated  to  the  committee  the  importance  of  a 
tight,  well-considered  agenda  at  the  very  minimum  for  pur- 
poses of  keeping  order  in  a  volatile  situation.   Certain 
county  commissioners  and  MOD  members  suggested  that  the 
committee  hold  a  separate  off-reservation  hearing  corre- 
sponding to  each  on-reservation  hearing  for  fairness  and  to 
avert  a  potentially  explosive  situation.   One  tribal  chair- 
man told  the  committee  in  direct  terms  that  the  reservation- 
by-reservation  public  hearing  concept  is  an  invitation  to 
counterproductive  confrontation.   The  committee  is  in  basic 
agreement  with  this  view  at  this  time.   This  will  be  dealt 
with  further  in  the  recommendation  section  of  this  report. 
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state  Agency  Input 


At  the  October  3,  1977,  organizational  meeting,  staff  was 
directed  to  arrange  for  input  from  various  state  agencies 
regarding  their  particular  problems  in  relation  to  Indian 
jurisdiction,  the  manner  in  which  they  approach  those 
problems,  and  any  suggestions  they  might  have  for  the 
committee.   The  various  agencies  were  requested  to  make 
presentations  along  these  lines  at  the  next  committee 
meeting  which  was  held  on  November  7,  1977.   The  agencies, 
for  the  most  part,  were  extremely  cooperative  and  the 
presentations  were  remarkably  well-organized  and  informa- 
tive.  The  minutes  of  the  November  7  meeting  could  be 
valuable  to  any  future  committee  as  background  material 
concerning  tribal/  state  relations.   The  following  are  brief 
summaries  of  those  presentations  in  the  order  in  which  they 
were  given. 

Attorney  General's  Office  --  Allen  Chronister 

(As  requested,  Mr.  Chronister  gave  a  general  overview  of  the 
Indian  jurisdiction  situation) . 

There  are  numerous  areas  in  which  Indian  jurisdictional 
questions  arise  and  many  more  particular  questions  within 
each  area.   Certain  questions  have  been  answered,  parti- 
cularly in  the  areas  of  taxation  and  criminal  law,  but  there 
are  many  others  left  unanswered.    Only  Congress  can  provide 
broad  sweeping  answers  since  it  is  the  ultimate  authority  in 
dealings  with  the  tribes.   The  chances  of  Congress  providing 
such  answers  are  pretty  slim,  however.   The  state  can  do 
little  in  the  way  of  broad  solutions  because  Indian  juris- 
dictional problems  involve  federal  questions.   Therefore, 
future  answers  will  likely  come  from  the  federal  courts  as 
they  have  in  the  past. 

What  the  state  can  do  is  to  provide  the  statutory  structure 
for  cooperation  and  negotiated  agreement  between  state  and 
local  government  and  Indian  tribes.    Mr.  Chronister  recom- 
mended a  study  of  the  various  state  statutes  which  provide 
for  agreements  between  local  governments  for  their  mutual 
benefit  and  also  those  which  provide  programs  in  which 
political  subdivisions  may  participate.   The  legislature 
could  then  consider  whether  it  would  be  feasible  and  desir- 
able to  include  Indian  tribes  within  these  statutory  schemes. 
There  is  presently  a  groundswell  of  rising  expectations 
among  the  Indian  tribes.   They  are  coming  into  their  own  as 
governmental  entities.   So  whether  they  should  be  specifically 
allowed  to  participate  in  certain  state  statutory  programs, 
such  as  coal  impact  and  recreation  development,  and  specif- 
ically authorized  to  be  party  to  interlocal  agreements 
deserves  study.   Perhaps  in  this  way  understanding  and 
cooperation  could  be  fostered. 
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Department  of  Community  Affairs,  Indian 
Affairs  Unit  --  Merle  Lucas 

The  Indian  Affairs  Unit  serves  as  spokesman  for  Indian 
tribes  and  the  Indian  population  in  Montana  generally  and 
provides  technical  assistance  and  advice  to  state  government 
on  matters  pertaining  to  Indian  people.   The  unit  is  in- 
volved in  education,  welfare,  housing,  law  and  order,  and 
other  areas. 

The  unit  has  an  Indian  criminal  justice  planner  funded  by 
the  Law  Enforcement  Assistance  Administration  to  assist 
tribes  in  making  overall  improvements  in  their  law  and  order 
systems.   Law  enforcement  is  one  area  in  which  jurisdictional 
problems  can  be  resolved  through  cooperative  cross-deputization 
programs;  that  is,  agreements  by  which  an  Indian  law  enforce- 
ment official  will  arrest  a  non-Indian  on  the  reservation 
and  hold  that  individual  for  a  non- Indian  law  enforcement 
official  and  vice  versa.   Such  an  agreement  seems  to  be 
working  well  on  the  Fort  Peck  Reservation.   Mr.  Lucas  sug- 
gested that  the  state  encourage  local  governments  and  Indian 
tribes  to  sit  down  and  work  out  such  agreements.   A  more  or 
less  uniform  plan  might  be  developed  to  facilitate  cross- 
deputization  agreements,  although  each  reservation  has  its 
own  laws  and  must  be  dealt  with,  along  with  nearby  local 
governments,  on  an  individual  basis. 

Reciprocal  recognition  and  enforcement  of  court  orders  by 
state  and  tribal  courts  should  be  studied  and  encouraged. 

Department  of  Social  and  Rehabilitation  Services-related 
programs  often  involve  federal  funds  which  are  funneled  down 
to  the  local  level.   Because  of  jurisdictional  problems, 
cities  and  counties  in  some  cases  do  not  provide  services  to 
Indian  people  who  might  be  eligible  participants  or  recipients. 

The  cigarette  tax  applies  on  Indian  reservations  when  ciga- 
rettes are  sold  to  non- Indians.   The  state  could  work  in  a 
joint  effort  with  the  tribes  to  collect  the  tax.   Perhaps 
the  tribes  could  enact  tribal  laws  requiring  sellers  to 
charge  the  tax  when  selling  to  non-Indians  and  then  pay  tax 
money  over  to  the  state. 

Lending  institutions  often  refuse  to  give  credit  to  Indians 
because  they  feel  that  they  have  no  recourse  in  the  event  of 
default.   Often  they  do  have  recourse  through  tribal  court, 
such  as  the  Blackfeet  Small  Claims  Court.   The  state  should 
attempt  to  engage  in  a  joint  program  with  the  tribes  to 
ensure  that  anyone  who  has  a  claim  against  an  Indian  can 
have  it  resolved  and  to  inform  potential  creditors  that  they 
have  recourse. 
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Many  of  the  problems  can  be  resolved  at  the  local  level  with 
encouragement  from  the  state.   In  working  with  the  tribes, 
however,  one  must  be  aware  that  they  are  very  suspicious  and 
cannot  be  rushed. 


Department  of  Revenue  --  Bob  Corcoran 

The  state  cannot  impose  the  income  tax  on  tribal-enrolled 
members  who  live  and  work  on  the  reservation.   There  are 
still  some  unanswered  questions  in  the  income  tax  area. 

According  to  an  Interior  Department  Solicitor  General's 
opinion,  Indian  tribes  do  not  have  to  obtain  liquor  licenses 
but  they  do  have  to  observe  other  state  liquor  laws.   This 
is  an  area  where  cooperation  with  and  from  the  tribes  is 
important  as  in  the  cigarette  tax  area  mentioned  by  Mr. 
Lucas. 

There  are  unanswered  questions  in  the  coal  and  oil  tax 
areas.  These  problems  could  be  worked  out  through  coopera- 
tion. 

The  motor  fuel  and  store  license  tax  areas  present  no 
particular  problems. 

Tribal-enrolled  members  are  not  subject  to  the  personal 
property  tax  on  cars.   This  presents  some  problems  such  as 
when  a  member  is  married  to  a  nonmember  and  the  car  is  in 
both  names.   Generally,  the  department  considers  them  exempt. 

The  state  cannot  impose  the  inheritance  tax  on  trust  lands, 
but  generally  can  on  nontrust  lands. 

There  are  a  few  problems  in  the  withholding  tax  area  as  to 
whether  reports  must  be  filed  by  Indian  owners  of  on-reserva- 
tion  businesses. 

There  are  jurisdictional  problems  but  they  can  be  worked  out 
by  cooperative  effort.   Mr.  Corcoran  stated  that  it  is  his 
policy  as  Administrator  of  the  Legal  Division  to  have  all 
his  attorneys  attempt  to  get  tribal  bar  membership  in  each 
of  the  tribal  bars. 


Department  of  Revenue  (Child  Support 
Enforcement)  --  Deidre  Boggs 

The  department  is  responsible  under  federal  and  state  law 
for  child  support  enforcement  and  establishment  of  paternity. 
The  federal  mandate  is  statewide  so  the  department  must  seek 
to  enforce  child  support  obligations  against  tribal  members. 
The  antagonism  that  is  raised  by  litigation  can  be  avoided 
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if  state  agencies  cominunicate  with  the  tribes  and  seek  their 

cooperation.   Ms.  Boggs  stated  that  she  has  found  the  tribes 

very  cooperative  and  that  the  department  is  going  to  use  the 
tribal  courts  when  the  state  is  party  plaintiff. 

State  district  courts  should  be  encouraged  or  directed  to 
recognize  tribal  court  orders. 

Congress  should  be  encouraged  to  address  tribal/state 
jurisdictional  problems  when  it  considers  programs  to  be 
administered  by  the  states. 


Department  of  Natural  Resources  -- 
Don  Maclntyre 

The  department  has  responsibilities  in  four  areas:   water 
rights,  state  forest  lands,  industrial  facility  siting,  and 
conservation  districts.   With  regard  to  facility  siting  and 
conservation  districts,  the  department  generally  does  not 
have  jurisdiction  on  Indian  reservations.   There  is  a  poten- 
tial for  problems  with  state  forest  lands  within  Indian 
reservations  although  the  department  hasn't  had  any  to  date. 

Water  rights  is  by  far  the  most  troublesome  area.   It  is  a 
very  complex  legal  matter.   The  tribes  and  the  federal 
government  take  the  position  that  all  waters  rising  in  and 
flowing  through  the  Indian  reservations  belong  to  the  Indian 
tribes.  There  is  another  theory  that  the  tribes  are  limited 
to  that  quantity  of  water  which  can  be  used  by  them  for 
irrigation  and  domestic  purposes.   The  department  thus  takes 
the  position  that  there  is  some  reservation  water  over  which 
the  state  has  jurisdiction.   The  department  does  proceed  to 
adjudicate  and  issue  permits. 

In  the  area  of  water  rights,  the  federal  government  and  the 
tribes  are  diametrically  opposed  to  the  state.   The  answers 
will  probably  have  to  come  from  Congress  or  the  federal 
courts. 


Department  of  Social  and  Rehabilitation 
Services,  Aging  Services  Bureau  — 
Roy  Tallwhiteman 

The  main  problem  the  bureau  has  had  in  administering  programs 
on  reservations  has  been  communication  and  awareness;  that 
is,  making  people  aware  of  what  services  exist  and  things  of 
that  nature.   Other  problems  include  shortage  of  funding, 
transportation,  and  facilities.   Federal  funds  arc  funneled 
through  the  state  with  each  tribe  a  grantee  agency.   There 
is  a  smooth-working  relationship  between  the  bureau  and  the 
tribes.   Referral  technicians  are  funded  by  state  money.  So 
far  three  of  the  reservations  have  referral  technicians. 
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Department  of  Health  and  Environmental 
Sciences  —  Stan  Bradshaw 

The  department  is  responsible  for  environmental  and  public 
health  programs.   The  department's  problems  basically  arise 
with  regard  to  its  legal  ability  to  administer  the  various 
regulatory  schemes  on  the  reservations  in  order  to  maintain 
effective  statewide  programs.   Whether  the  department  has 
jurisdiction  over  an  Indian  reservation  in  a  particular  case 
depends  on  several  considerations  including  whether  the 
tribe  has  by  vote  ceded  any  jurisdiction  to  the  state, 
whether  the  individuals  involved  are  tribal  members,  and 
whether  the  tribe  has  enacted  any  laws  in  the  area  which  the 
department  seeks  to  regulate.   Even  if  these  questions  are 
answered,  there  is  still  no  pat  solution  to  jurisdictional 
problems  and  the  courts  are  not  given  to  making  broad  state- 
ments which  would  give  the  department  overall  guidance. 

The  department  is  responsible  for  assuring  that  public  water 
supplies  throughout  the  state  meet  minimum  standards  of 
quality.   This  sometimes  involves  jurisdictional  problems 
such  as  when  tribal  water  supplies  are  connected  to  city 
water  supplies. 

Another  area  is  that  of  subdivision  control  and  assuring 
proper  water  supply  and  sewer  facilities  in  subdivisions. 
On  trust  land,  the  department  has  no  jurisdiction.   When  the 
subdivision  is  on  nontrust  land  or  development  is  proposed 
by  nontribal  members,  the  department  asserts  jurisdiction. 
In  this  area  the  department  encounters  water  rights  problems 
similar  to  those  of  the  department  of  natural  resources  and 
takes  a  similar  position  with  regard  to  its  jurisdiction. 

Air  pollution  control  is  grounded  in  federal  legislation  and 
state  legislation  which  implements  the  federal  law.   State 
standards  are  sometimes  more  strict  than  federal  standards. 
Enforcement  problems  arise  when  a  reservation  is  in  a  se- 
verely problematic  airshed  which  is  much  larger  than  the 
reservation's  exterior  boundaries.   The  federal  Environ- 
mental Protection  Agency  has  jurisdiction  to  enforce  federal 
standards  on  Indian  reservations.   It  can  also  enforce  state 
standards  even  if  they  are  stricter  than  federal  standards 
so  long  as  they  are  part  of  the  state  implementation  plan. 
Therefore,  the  air  pollution  area  is  characterized  by  a 
patchwork  method  of  enforcement  and  overlapping  jurisdiction. 

The  main  problem  in  the  area  of  solid  waste  disposal  is 
financing  refuse  disposal  areas  otherwise  known  as  sanitary 
landfills.   They  are  generally  financed  through  special 
levies  imposed  upon  the  taxpayers  to  be  benefited.   On 
occasion,  a  tribe  asks  the  state's  assistance  in  developing 
an  adequate  refuse  disposal  area.   Once  the  department  has 
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developed  a  plan,  however,  the  tribe  sometimes  is  unable  or 
unwilling  to  contribute  to  maintenance  of  the  area.   The 
burden  may  then  fall  back  on  the  city  or  county  which  might 
not  have  an  adequate  tax  base  to  support  the  facility. 

In  the  area  of  health  records  and  statistics,  the  main 
problem  is  determining  what  information  the  department  can 
require  or  otherwise  obtain  from  the  tribes  concerning 
births,  deaths,  divorces,  adoptions,  and  the  like. 

None  of  these  problems  have  easy  solutions.   Litigation  is 
generally  not  a  satisfactory  solution  to  the  overall  problems 
because  of  the  estrangement  which  it  causes,  among  other 
things.   At  times,  litigation  is  inevitable,  but  the  most 
satisfactory  solutions  will  have  to  come  through  Congressional 
action  or  through  cooperative  agreements  between  the  state 
and  the  Indian  tribes.   There  is  room  for  optimism,  particularly 
in  the  health  area,  because  the  department's  areas  of  concern 
are  or  should  be  concerns  shared  in  common  with  the  tribes. 
Perhaps  the  legislature  could  provide  some  guidance  or  in- 
ducement to  state  agencies  to  engage  in  negotiations  with 
the  tribes  for  purposes  of  reaching  cooperative  agreements. 
In  the  department's  areas,  some  of  these  agreements  might 
take  the  form  of  tribal  regulatory  schemes  which  are  similar 
or  parallel  to  state  schemes  so  that  the  standards  on  and 
off  the  reservation  have  a  rational  relationship  to  each 
other. 


Department  of  Fish  and  Game  --  Don  Wright 

Since  1941,  the  department  has  had  a  policy  of  cooperation 
with  the  tribes  in  all  areas  of  fish  and  game  management  and 
law  enforcement.   The  department  has  had  an  agreement  with 
each  of  the  tribes  at  one  time  or  another.   There  are  pre- 
sently two  agreements  in  force  --  one  with  Fort  Peck  and  one 
with  Fort  Belknap.   In  making  these  agreements,  the  first 
consideration  is  the  resource  involved.   The  department 
works  with  the  tribes  in  fish  and  bird  planting  and,  in  some 
cases,  big  game  hunting.   The  tribes  usually  retain  exclusive 
authority  to  regulate  on-reservation  big  game  hunting.   The 
Crow  Reservation  is  closed  to  non-Indian  hunting,  but  that's 
the  tribe's  privilege. 

The  department  has  worked  up  an  agreement  with  the  Flathead 
Reservation  which  involves  asking  the  tribe  to  adopt  state 
regulations  for  Indian  of f -reservation  hunting.   The  tribes 
have  authority  to  prosecute  Indians  for  off-reservation 
violations  of  tribal  hunting  law. 

All  reservations  are  open  to  hunting  and  are  selling  licenses 
with  the  exception  of  the  Crow  Reservation.   The  department 
notes  in  its  regulations  and  hunting  maps  to  check  with 
tribal  councils  for  any  separate  regulations. 
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Department  of  Fish  and  Game  --  Woody  Wright 

The  authority  of  the  department  to  make  agreements  in  the 
area  of  Indian  of f-reserv^ation  hunting  and  other  areas  is 
not  perfectly  clear.   It  would  be  beneficial  for  all  state 
agencies  to  have  specific  legislative  authority,  together 
with  guidelines  to  be  followed,  for  entering  various  agreements 
with  the  tribes.   This  would  also  benefit  the  tribal  councils. 


■11- 


Tribal  Input 


In  addition  to  certain  informal  contacts  made  by  individual 
members  of  the  committee,  the  committee  had  two  quasi-formal 
face-to-face  contacts  with  tribal  leaders  and  members  --  one 
on  October  20,  1977,  and  the  other  on  October  18,  1978. 

On  October  20,  1977,  two  members  of  the  committee  and  the 
staff  attorney  met  with  the  Montana  Intertribal  Policy  Board 
in  Billings.   The  board  is  made  up  of  delegates  from  all 
Montana  Indian  reservations  who  meet  on  a  monthly  basis  to 
discuss  common  issues  and  concerns.   The  area  director  for 
the  Bureau  of  Indian  Affairs  (BIA)  was  also  present.   The 
committee  solicited  the  advice  of  the  board  regarding  the 
making  of  arrangements  for  the  public  hearings,  manner  of 
conducting  the  hearings,  and  agenda  items.   The  public 
hearing  concept  met  with  mixed  reactions,  although  there 
appeared  to  be  a  general  endorsement  for  an  increase  in 
state/tribal  dialogue.  The  BIA  area  director  was  skeptical 
of  what  a  state  legislative  committee  could  do  in  such  a 
federally  controlled  area  as  Indian  affairs.   He  also  sug- 
gested that  certain  problems  such  as  water  rights  could  not 
be  the  subject  of  negotiations  without  those  negotiations 
degenerating  into  a  "shouting  match".   Board  members  sug- 
gested that  for  purposes  of  order  a  tight  agenda  strictly 
adhered  to  would  be  necessary.   They  also  suggested  that 
hearing  notices  be  issued  well  in  advance  and  that  complete 
minutes  be  made  available  upon  request  following  each  hearing. 
One  board  member  suggested  that  the  various  tribal  councils 
conduct  the  hearings  for  purposes  of  maintaining  order;  this 
suggestion  was  later  rejected  by  the  committee. 

In  August  of  1978,  when  hope  for  holding  public  heiirings  had 
all  but  vanished.  Chairman  Lowe  issued  a  special  invitation 
by  letter  to  all  tribal  chairmen  to  meet  with  the  committee. 
Some  positive  response  was  received  and  the  meeting  was 
arranged  with  the  help  of  the  Montana  Intertribal  Policy 
Board.  The  meeting  was  held  in  Billings  on  October  18,  1978. 
The  meeting  was  extremely  well-attended  with  seven  committee 
members,  all  but  one  tribal  chairman,  and  other  tribal 
representatives.   All  seven  Montana  reservations  were  repre- 
sented.  Congressman  Baucus  also  made  an  appearance. 

After  introductory  statements  by  the  chairman  and  other 
committee  members,  each  tribal  representative  was  given  the 
floor  to  voice  his  concerns  and  suggestions.   The  dialogue 
which  followed  was  interesting,  informative,  and,  at  times, 
heated.   Areas  of  discussion  included: 

1)  state  recognition  of  treaty  rights  and  the  concept 
of  the  tribes  as  sovereign  dependent  nations; 
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2)  tribal  involvement  in  social  service  programs  and 
apportioning  of  state  administered  funds  on  reservations; 

3)  law  enforcement  (ineffective  or  nonexistent  exercise 
of  federal  criminal  jurisdiction;  potential  for  cross- 
deputization  and  extradition  agreements;  alleviation  of 
racial  discrimination); 

4)  necessity  for  communication  with  and  cooperation  by 
county  commissioners; 

5)  betterment  of  public  education,  specifically  tribal 
eligibility  for  coal  impact  funds  for  education; 

6)  state  court  recognition  of  tribal  court  judgments; 

7)  misunderstanding  of  taxpaying  status  of  Indians; 

8)  air  and  water  pollution; 

9)  water  rights; 

10)  timber,  coal,  and  other  natural  resources; 

11)  fish  and  game; 

12)  certain  local  practices  regarding  car  licensing  and 
the  personal  property  tax; 

13)  apportionment  for  legislative  voting  districts  on  or 
near  reservations; 

14)  Indian  representation  on  state  boards; 

15)  necessity  of  alleviating  emotionalism  and  the  false 
public  image  of  Indians. 

Toward  the  close  of  the  meeting,  the  tribal  leaders  were 
asked  to  give  their  opinions  regarding  whether  a  similar 
committee  should  be  established  by  the  1979  Legislature  and, 
if  so,  what  approach  it  should  take.   The  tribal  leaders 
responded  overwhelmingly  in  favor  of  continuation  of  con- 
tacts and  discussions  with  a  state  legislative  committee. 
The  reservation-by-reservation  public  hearing  concept  was 
criticized  as  an  undue  irritation  to  confrontation.   The 
consensus  was  that  centralized  meetings  of  the  kind  held 
that  day  would  be  most  productive.   It  was  suggested  that 
perhaps  the  place  of  meeting  could  be  varied  to  equalize  any 
travel  hardships.  Because  the  committee  felt  that  this 
meeting  was  of  particular  significance,  it  directed  the 
staff  to  prepare  minutes  which  would  reflect,  as  completely 
as  possible,  the  entire  discussion.   These  minutes  would 
serve  as  valuable  background  to  any  future  committee  or 
other  interested  persons. 
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Miscellaneous  Activities 

The  committee  maintained  some  contact  with  the  governor's 
office  in  relation  to  the  governor's  treaty  review  and 
research  and  jurisdictional  litigation  projects.   This 
contact  was  minimal,  however,  due  in  large  part  to  the  fact 
that  the  governor's  projects  were  also  slow  in  getting 
started  and  once  started  were  based  in  Missoula. 

At  the  request  of  Representative  John  Scully,  the  committee 
allowed  a  portion  of  its  appropriated  funds  to  be  used  for 
the  preparation  of  a  paper  on  the  administration  of  criminal 
justice  as  it  relates  to  Indian  reservations.   Representative 
Scully  requested  the  paper  for  his  work  with  the  Council  of 
State  Governments.   The  paper  was  prepared  by  the  committee's 
staff  attorney  and  the  Legislative  Council  was  reimbursed 
for  his  time  from  committee  funds.   This  paper  identifies 
some  of  the  major  problems  in  the  area  of  law  enforcement 
and  would  be  of  value  to  any  future  committee. 
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Recommendations 


Given  the  intensity,  breadth,  and  complexity  of  Indian 
problems  in  Montana  and  given  the  unsatisfactory  and  often 
counterproductive  results  of  litigation,  the  existence  of  a 
state  legislative  committee  on  Indian  affairs  to  act  as  a 
sounding  board  to  the  Legislature  and  state  government, 
generally,  is  desirable  and  important.   As  one  tribal  leader 
observed,  litigation  "-..usually  ends  up  with  neither  side 
winning  and  both  sides  paying  a  few  people  a  lot  of  money". 
Further,  the  relative  powerlessness  of  the  state  to  uni- 
laterally assert  jurisdiction  over  Indian  reservations 
demands  a  cooperative  approach  toward  resolving  tribal/state 
difficulties.   The  committee  therefore  recommends  that  a 
committee  on  Indian  affairs  be  established  to  continue  the 
work  which  it  has  only  just  begun. 

Indian  jurisdiction-related  problems  will  not  be  completely 
resolved  in  one  or  two  or  four  years.   They  require  ongoing 
attention  with  continuity  of  policy  and  personnel.   The 
committee  recommends  to  the  1979  Legislature  a  joint  resolu- 
tion creating  a  committee  to  further  study  and  address 
itself  to  Indian  problems  (see  Appendix  III) .   If  that 
committee  proves  beneficial,  it  is  the  committee's  recom- 
mendation to  the  1981  Legislature  that  a  permanent  legislative 
committee  on  Indian  affairs  be  established  and  given  statutory 
status. 

For  reasons  stated  earlier,  the  committee  recommends  that 
any  future  committee  not  be  tied  to  a  reservation-by-reservation 
public  hearing  approach  but  that  it  be  given  flexibility  in 
its  approach  to  securing  input  and  advice.   It  is  recommended 
that  any  future  committee  formally  obtain  input  from  county 
commissioners,  non-Indians  living  on  or  near  reservations, 
state  agencies,  Indian  tribes,  and  any  other  persons  who  may 
provide  information  or  insight  into  Indian  problems  in 
Montana . 

It  is  recommended  that  any  future  committee,  when  possible, 
act  as  a  conduit  to  encourage  resolution  of  controversies 
through  negotiation  and  agreement.   To  this  end  any  future 
committee  should  maintain  formalized  contact  on  a  regular 
basis  with  the  governor's  jurisdictional  litigation  project. 
Any  future  committee  should  also  attempt  to  act  as  a  catalyst 
for  long-term  cooperative  tribal/state  or  tribal/local 
government  agreements  such  as  cross-deputization  programs. 

It  is  recommended  that  state  statutes  relating  to  participation 
in  programs  and  interlocal  agreements  by  political  subdivisions 
be  studied  with  a  view  toward  developing  proposals  for 
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specific  inclusion  of  Indian  tribes  within  those  statutes. 
These  proposals  should  then  be  circulated  or  presented  for 
review  by  local  governments,  Indian  tribes,  and  other  persons 
and  agencies  interested  in  them. 


In  conclusion,  the  committee  is  inclined  to  believe  that, 
barring  decisive  Congressional  action  (which  appears  un- 
likely) ,  any  long  term  resolution  of  Indian  jurisdictional 
problems  will  require  face-to-face  good  faith  contact  between 
persons  involved.   All  parties  involved  in  such  negotiations 
must  come  with  a  general  commitment  to  the  desirability  and 
faith  in  the  possibility  of  meaningful  cooperation.   A  state 
legislative  committee  could  serve  as  a  liaison  to  state  and 
local  government  from  persons  on  all  sides  of  Indian  issues 
and  could  ideally  serve  as  a  catalyst  to  negotiated  agree- 
ments if  established  on  a  continuing  basis  with  the  time  and 
wherewithal  to  do  so. 
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APPENDIX    I 


1986  MONTANA  SESSION   LAWS 


GOVERNORS  OFFICE 

Executive  Office 

601.933 

612,396 

MaiMJon  Maintenance 

50,323 

50,834 

Office  of  Budget  and  Program  Planning 

629,364 

638,028 

LegalJurisdiction  Project 

Treaty  review  and  research 

20,000 

20,000 

Jurisdictional  litigation 

110,000 

110,000 

Legislative  oversight  by  4  members  of  the  senate,  and  4  members  of 
the  house,  equally  bi-partisan,  to  also  hold  a  public  hearing  on  each 
reservation,  suggest  alternative  solutions,  identify  common  bond« 
between  Indian  and  non-lndian,  and  propose  legislation  for  the  next 
session. 

20,000  20,000 

Total  Legal  Jurisdiction 
EVoject 

150,00a  150,000 

Lieutenant  Governor 

239,522  155,162  243,483 

Citizen's  Advocate 

56,865  57,095 

Board  of  Visitors 

38,912  38.126 

The  appropriation  for  the  board  of  visitors  shall  not  be  used  for  hiring 
or  contracting  out-of-state  consultants. 

Office  of  Commerce  and  Small 
Business  Development 

61,300  160,000  63,950  160,000 

Economic  Development 

67,000  _20g^g       67^00  200,000 

Total  Governor's  Office 

$1,895,219         $515,162       $1,920,912  360,000 

Of  the  appropriation  to  the  office  of  commerce  and  small  business  devel- 
opment the  personal  services  expense  for  the  five  staff  members  is  limited 
to  $106,000  in  fiscal  1978  and  $108,650  in  fiscal  1979.  Expeiises  for  the 
council  of  economic  advisors  are  limited  to  $7,500  each  year  of  the  bien- 
niura 

The  purpose  of  the  appropriation  for  the  economic  development  program 
is  for  supplementing  or  making  grants  and  loans  authorized  under  Section 
304  of  the  federal  public  works  and  economic  development  act  of  1965, 
as  amended  (42  USC  3153),  All  grants  or  loans  mu.st  be  submitted  to  the 
legislative  finance  committee  f-  r  review  and  no  grants  or  loans  may  be 
made  without  prior  review  by  the  council  of  economic  advisors. 

SECRETARY  OF  STATE 

372,699  378.496 
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FNIJIAN  [,EGAL  JURISDICTION  COMMITTEE 
Appropriatioi^  and  Expenditures 

FY  77-78     FY  78-79     Total 


Appropriation  Transfer 

from  Governor's  Office         $20,000      $20,000    $40,000 


Analysis  of  Expenditures 
Personal  Services 

Salaiiu>;;  iv  Waqes  $  2,060  $    419  $  2,479 

Legislator's  Compensation       573  350  923 

Total  Personal  Services  $  2^6_33  $    769  $  3,402 

Oporatinij  Expenses 

ContracLoil  Services  $     21  $    139  $    160 

Travel                         1,139  904  2,043 

Total  Operating  Expenses  $  U160  $  ], ,  0  4  3  $  2,203 

Total  Support  Expenditures  $  3,79  3  $  1,812  $  5,605 


^6th  Leiislature  LC  0677/01 


1  JGIMT  RrSOLL'TIQN  NC. 

t  INTRODUC.  lD  bY 

3  1Y  RFfHJEST  OF  The  CCMMITTFt  ON  iNDIAivi  LEGAL  JURISniCTION 

5  A   JOINT   RESOLUTION   OF   THE   SENATE   AND   THE    HOUSE    HF 

6  RLPRLSENTATIVES   OF   THt   STATE   Cr   ilO.\TAf!A   DIRECTING   THE 

7  PKCSIOENT  OF  THE  SENATE  AND  THE   SPEAKER   OF   IHi    Hf.'USE   TO 

8  APPJI.MT  A  SELECT  CO^-IMITTEt  ON  INDIAM  AFFAIRS. 

10  WHERRAS*    there   -^re   sevon   Incli.:n   res  rvat  ions   and 

11  numerous  1  endless  Indians  in  Montano;  .ind 

12  WHEREAS*  the  Visrious   tribes   have   treaties   with   the 

13  United   St3tes   and   have   been  declared  soverf^ign  dependent 
\h  nations  ')y  the  U.S.  Supremo  Court;  "»nd 

1^  WHEREAS*  this  situation  cjives  risj  to  extremely  complex 

16  jurisdictional*   social*   and   philosophical   questions    in 

17  virtually  all  subject  areas  inclutlin-g  lew  enforcement*  water 
IB  riohts*  pollution  control*  natural  resources*  health*  social 

19  services*   education*   and   taxation  which*  in  turn*  produce 

20  tension  and  conflict  in  tribal/state   <jnd   Indian/non-Indian 
.!!  relations;  and 

22  WHEREAS*    Conoress*    as   the   ultimate   authority   on 

'3  relations  with   the   Indian   tribes*   has   not   acted   in   a 

24  decisive   manner   to  resolve  these  questions  and  is  unlikely 

■^5  to  do  so  in  the  foreseeable  future;  and 


-19- 


LC  0677/01 


1  WHEREASt  jurisdictional  litiqntion   on   <,i   case-by-ca-ip 

^  basis   is   expensive   to   tho   state»   tribes*   and   privito 

3  parties;  and 
^  WHEREASt    biich    litiqation    does    not    (irovi  le    i 

5  satisfactory   resolution   of   jur i sd i ct i on-rol ated   problems 

6  because  court  rulinns  rar-^ly  provide  broad  answers  or  define 

7  lec]al  relationships  fjenernlly  and  tecause  liticiotion   causer. 

8  increased   animosity   and   estr anqement*  further  igqr^vat i nq 

9  tr  i  bc3l /st'Tte  and  Indian/non-Indian  conflicts;  and 

10  V<HEREAS»  barring   decisive   conqress  i  onal   action*   the 

11  only   feasible   moans   of   providing   lonf)-t»>rm  solutions  to 

12  these  complex  and   emotion-charged   problems   and   imnrovinn 

13  tr  i  bal /state*  tribal/local  government*  and  Ind  i  an/non- Inc>i  rm 

14  relations   is   thrit   of  negotiation*  cooperation*  and  ;nutual 

15  aareement* 
16 

17  NOW*  THEREFORE*  HE  IT  RESOLVED  PY  THE  SE^!ATF  A^iO   THE   HO!.'Sr 

18  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

19  That*   with   the   prior   approval   of   thr.  Committev^  on 

20  Priorities*  the  President  of  the  Senate  and  th,;   Speaker   of 

21  the   House   appoint   four   members   of   tho   S  ;na*-e  and  four 
2:*.  members  of  the  House*  equally   bipartisan*   to   serv?   on   * 

23  select  legislative  committee  on  Indian  affairs. 

24  &E       IT   FURTHER   RESOLVED,   that  the  committee  seek  th- 

25  opinions  and  information  of  Indian  tribes*   state   agencies* 
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1  local   (jovornmonts  t   non- Tnd  i  .<ns   livin'.j   on   or  nf^r  Indian 

2  r-'SPrvrit  i  onst  -^nd  other  intor.^stod  p-rscns  and   aqencies   to 
i  qdin  insight  into  Indian  problems  in  Montana. 

4  |iE   IT   FURTHcR   RESGLVEO,   th^t   the   committee  act  )s 

*>  liaison  between  state   government   and   the   Indion   tribes* 

6  local    qovernn;pnts»    non-Indians    1  i  v  i  nvj    on    or    near 

7  reservat  i  ons»  <)nd  othier  interested  persons  and  agencies  with 
a  .3  view  toward  actinq  as  a  catalyst  for  neqotiated  settlement 
9  of  prticular  controversies  and   for   loncj-terni   cooperative 

10  tribal/state  and  tribal/local  qcvernrnent  agreements* 

11  BE  IT  FURTHF.R  Rt  SflLVfcO,  thjt  the  committee  study  the 
IJ  flontana  statutes  relating  to  participation  in  proqrams  and 
1  J  interlocal   aqreements   by   political   subdivisions  and  seek 

14  input  from  all  interested   persons   in   order   to   determin*; 

15  whether   it   would  bs  workable  and  desirable  to  specif icelly 

16  include  Indian  tribes  within  the  purview  oi       c;ny   of   thoss 

17  statutes. 

1;^  ;'E   IT   FURTHER   RESOLVED*  that  the  committee  study  th;? 

l*?  possibility  of  establishing  other  state  legislative  plans  or 

i'O  Tiechonisms  which  would  allow  and  encouriqe   tribal/state   or 

21  tribal /local   qovernment   cooperation  or  otherwise  "^o  toward 

' '  resolvin-,  Indian  problems  in  iMontana. 

23  F'.E  IT  FU:^THER  RESOLVEU,  that   the   Leqislative   Council 

•?4  provide   staff   to  assist  the  committee*  subject  to  approval 

25  by  the  Committee  on  Priorities. 
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1  BE  IT  FURTHER  RESOLVED*  that  the  coinmittee   report   its 

2  activitiest   findinqst   recommendat  i  ons  t   ^nd   any   propa5'*d 

3  legislation  to  the  A7th  Legislature. 

-End- 
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